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StapliaaA Bursa
Preddant Generraian ck .'5 aria) lrston+COrJ

okpnreNrcrtnanqn

Jeff Lyash
President, Power
QBB I Stone tt Webster
128 S. Trycn Sbaef, Suits 100
Charlotte NC 26202

September 26, 2014
.NND-14-9600

Subject V.C. Summer Units 2 and 3 Guaranteed Substangai Completion Dates

preference: (1) Englnesdng, procure|nant, and Construction Agreement for AP
1000 Nuclear Power Plants, Dated May 23„2008- V.C. Surcmar
Units 2 and 3

(2) VSP VSG 002024, dated August 6, 20-'l2

(3) Owner's unnumbered Isltsr, dated May 6; 2014

(4) VSP V89 002313, dated July 16, 2014

(61 VSP VSG 002661, dated July 25, 2014

(6) Consortturrrs unnumbered letter, dated July 26; 2014

(7) VSS VSG 002044, dated Saptarcber 16, 2014

The Consortium's letter cf July 1.6. 2014 (reference 4), its two-letters of July 25,
2014 (reference 5 and 6), and.your letter of September 16; 20"I4 (reference 7) address
three issues to which welsh to r'espocd hare, with the hope cf putting thereto'test,

The Nrst fasueis the cause of the variousproject delays that appearcajtain to
prevent the Consorfium from achieving the agreed Guaranteed Substantial Completion
Dates (GscDs). of March 15, 2017, and Ma)f 15.,2018. The sedonti lusus js the.
Consortium's: contention that it should benegtfrotn its unexcused delays by ray*.ising
excess escalation payments. The third issue is the Consortium.'s analogous contention

SCTk9 j 2200p@attoa%ay'sycs, SC'9033-3701.' (@l3)2)7-.. 865$ ' (303) 933 74)2
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that it.should benefit from certain Project. Payment Sshsdulas, sjlhough those schedules.
are out ofsync with the Consortium's actual pragrsss due to its unexcused delays,

HECO'8 R 1 1 PO SlBL F U O ECT'Ath

respect ts ths first.issas—the cause of the project delays-tha Owner
provtd'sd a detailed accountof the consottium"s performance deficiencies rehbng Io the
structuraimodules and project design; ln its letter nf lylsy8, g0$4 (Reference 8). That
account was incomplete. It did nst provide an exhaustive itst of alf the Consortium's
parforrtarnoe d'eflctsnctea or s complefs statement of the Owner's damages.
Nsnstftstsss, it was sufficient to show that the project Delays are the coosorfiiJ5's
responsibility.

The Consortium indirectly responded toouraccount in its letter of July 18„2014
(Reference 4) by denying that it is responsible for el i costs associated acth thtr Project
detays. The Consortjum hsd nct previously. tdsrltled any.circumstances or avants tjtat
would'justify a schedule extension, and even ita July 18, 2014 isttsr failed. to do so;
Althovghthat1ettsr alluded to ~vtatory'-driven changes snd upforsssssttts events that
complrcated ths Consortiuin'steak of ra-bsseltntttg the Project Schedvkf. the jsttsr
provided no details about those matters and felt well short. of ths EPC Agreement
standards for Noticecfa Change. The Consortium respondedmore dhectlyteeur
account in iia letter of. July 28, 2014 (francs 6) but@till did not provide any detests
justjfy the delays.'Tha letter merely referred vaguely to regulatory-driven changes and
events that allegedly impacted the Consvrttum's eNstsncy

%vs conclude fmm all this thst5s consdrttum.has no gncunds for a Change to
the project schedule an8 s0 prcjeotdelays to dafe are vnaxoossd. Nfe address certain
tmplioatione of these unexcused delays ln the nsert tws sections of this iettan

Il. THE 43NSQ T U lS Gf tTL 0 T EXDE 8. C ATtON
ja~YllljENTS

Ths second issue relates to esosiationpsymenfs The EPCAgreement vrss
sriginaliyprloed uSing 2007'dollars, Vndsrthat agreement, the Consortium agreed to
perform in accordance whh.ths iaroject8chedule, with the undetstanding thatthe Qwnsr
would make escalated payments. in later calsnd'sryears forFirm Priss work completed
according to the project@shstfule,

SCBtSO i 22tt. Opersden. Way i Csyw, SC ~ 25933-.3701.' (803) 217-8653: F fg03) p33-.7422
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In its tatters. the Csasor6um contends that, where fhe censor6um fags to
complete the various parts of the pioject when agreed,. the Ouineimuat ccnbriueto
escsiaie fhe Milestone Payments until the Consor6um fiualjy does complete such parts
ofthe project; regardless df the cause of the delay. This ccntandorr Irrapprcprfatejy
divorces tha Price Adjustment Provisions from the contextof the EPC Agrsemer@
tihderthatagreement, the price Adjushnent provisions ara Iritereanbectsd with, the
Milestone Payment Schedules and the Project Schedule. These mterconnscted
componenb'f the EPC. Agreementrsquire the Contractor to parfsrm in accordance
with the Prraject Schedule arid conQWonescalstforI of Milestone Paymeltts. oh the.
conscrtluin's timely cpntplebco of the project 8chaduja as6vihss. Nothing ln the Epc
Agreemsnt or normal business practices suggests that the C'unsorttum should resp a
frnanalsl benefit, in the foun of excess escalation peyrments„when tbe Consortium is
responsible fcr late ccrppjetion cf the MQtstortes.

To support Its contendon shout excess escafagon plants, the consortium
Paints to the Liquidated Damages prevision in fhe EPC Agreemsnf. Thaf provision
statas that Liquidated Damages are the owner'e exclusive remedy fcr ihe Caltscrtiuln's
failure to achieve Substanbal Completion cf s Lintbori Cr before the MID forsuch licit.
The Uquidated Damages provision does not control the exeew escslagon qusst1sn,
however, because nedhar of tws key features of fhst prevision applies hare, The fawner
ta nct ssskfng at thfs time any additional rerssdy. beyonrj LlquJdahxf Damages,. And ths
excess escalation paymenta i'rr quesgon are netassociated wiO delays to tha GBCQs.

The Llquk{sbld Damages provision doss not control the escalation issue,
because the Owner is noi sseidng s remedy with respect to excess ascalsgcn
payments. Instead, it is the Consortium that is seeking a remedy, namely, ths recovery
of excess escalation payrnerds associated with Its unexcused delay, lf the Conserburn
tntaujded to asserts Claim fcr debtor damages, such as escatabcn ccsjs, theCoosortium
woukl have ta comply ~i the Claim provisions of the EPC Agreemsntand show,
among other things, thaf the delays wars excusable. In additae, theConsortium viouid
also have to show that it acfuagy Iircurrad sddigonsfsscsIagcn coats.ih conriesjigrt sjiit
the Mileatcce Paymafrts. The Liquidated 13smsges pm'visi'oh 4oes nothing to raiisye the
consortium ofthese requirements, neither of which the consortium hae mst or could
.meet.

The Liquidated Damages proyislorralso does nof control theexcessescsls6dn
Issue'.because it does notaddress the GwneA remadtas for Iate cercpieticn of Project
INilestones.. That provision expressly applies only to late Substantial Completion. The
daily Uquldated Damages smourds are raasofutbiy related jo ths revenue that the

SCHIkQ [ 220 Ggexsbcn Way ~ Qayee„8Ci 2N33-3701 ~ T (809) 21'/$639. ~ E 0103).933-7412
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Owner would lose by not bcdng able to produce and seg power in-the.event of deisys to
Subsfantiat Oompletioo. Corarequsntly, the Liqufdsted Damages prculstnn is limited to
late 8ubshcrrbal Coelpletjon snd establishes the exclusive rairledyforths conscrjiuht's
failure to actrlsve Substantial Completion by the agreed GSCDs„bvt only for s&ch
failure.. The Lictutdated Damages provision.doss nrrt collude or iimit tha'wner's
remedies for other Consergum delays, such as the Conssrtiurrrs failure to achieve
Miiestohes on tits dates stated Irl.the project schedule, The Liquidated Damagas
proviiiorr is silent es to those other delays and, therefore, doss not limit the:Owners
associated remedies.

in iis letters gf July 25, 2N4 0efarerle 8) and Sepfethber 16, 2914 (reference

7), the Conscrlfvm requests that the Dwaer ma'ke partial payment of the ccccess
escalatiorr amounts, pending resolution of the dispats, ender Aritcle 8 of the EPC
Agreement. We acknowledge that. Article 8 addresses payment for dtsyvtad claims, but
that arttcfe is subject to several limitahorls. First and faretnost, tha article is limited by
the parttes'utual obligation to desi whh one another faldy and in good faith, Due tc
this Iimttafcon', the Consortium could not bill the Qvrner fer'eomplstety unrelated Items„

such as Work on Plant VogtTe, or, if it dig so, it would hstfe no right to paymant cfSW of
the invoiced amount, pending rasotuticn ef the Inevttabhc dispute,

Biiings fordispufed claicne are also subject to addittoitsl limitations imposed by
other parts ofthe Epc Agrasmenf. For example,~le g'tequirss that s, claim ba
Initiated by written noticeand tnakeesuch notice s condition precedent to any further
proceedings with respect to a claim, That artkle atao puts the burden ef substantiatsai
a Qlsifn On the party making the Claim. Arncla 9 sta& thaf any changeful Why
performed batbre execution of *. Change Order is at the Consorfivpcs rtbjc.

The limitations lroposed by Article g and 27 must bs read together with Article 8.

in carnhinailorj,. these Nticles do pot require any payatentforadisputed, clsitn un@ the
Consortium grat takea certair steps to establish the Claim. Thesteps incfude giving
proper notice and provjdlng supporgng ihformation to substantiate the Claim. As rtotsd
above, the Coosorb'um has nct taken any of tfta necessary steps.

'ilL C AIN PRO CT P NTSSCHEDU ES SH'DUf D BE 'DJ TE

The third Issue relates te cedain Project Payment Schedules'fhat'ra calsn'dar-

based but are out of sync mth the consortium's currehtjy anticipated coitiplatiog data@
of the Project components, Those Payment Schedules„ ln their currerC form, would

require foil paymentwell in advance of when the Consorthm expects to complete the

SCPÃ I 228 Operatiorc Vysy Cayce,.SC 29033-3701 T(803) 217-865% p (8(8) 993-7412
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Project The disconnect ls almost certain to wcresrr with the upcondng re-baseiinad
vtiork schedule.

We have.addressed thisproblem by rejecting recent requests fcr psymsnfs that
were not jus58sd bythsConser5urn'a currant Project Scheduie„alfheugh we hays not
approved that schedule. once s/e accept the risw re.-basagned work project.schsdcle,
we wig reject payments thatare not jcs55ed by the rs+esellned Project schedule, The
jusfiflca5on for thsseadjustmants is inuch the same as the justica5on„stated above,
fbr nof making excessescalation payinents. The Consodium has no rjgftt to be
rewarded for, unexcused Ploject delays by rscakring payment fn advance cf when if
actually psrforfns thewor'k.

phase advfse if ycu have any questions about these matters.

Sincerely,

Stephen A, Syme
President, Geneea6oc 4 Transmission
Soutii Caroliria Electric S /Saa

Jones/Smith/Iw

cc: Ronald Jones - SCESt2
Caifette tiyalkei - SCAG
Ai Qynunl - SCEtkQ
Alan Torrss -. SQQh@
Bmd Stokes - SCAG
Aprjl Rice - SCAG
Roosevaft Wcrd - SCEIk8
Larry Cunningham - SCE5G

David Lavlgno - SCE49

fAarlon Cherry- Santse Cooper
Christopher levesqtle - tnlsstinghouse
Joel Hjslaeth -N/es5nghouse

KF@9 j 220 Opoiatkrn %ay ~ Cayee„ ttC ~ %9055-3701'7 (503) 23 78653 i Ir (803) 933-7412
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JoAnne 8yde
Westinghouse
Linda Aokisnrisn - Wesgnghouse
Ken Hoilerihsoh- CBQ 88Nf
Ouh1ie shire- CHN 84%
Kenne@denkirie -:CB@i 5CW
VCSummerR48ProleoorlaiIOShewgrp.nom
vcsuro mer248prcyet@vestingheuse,wm
VCS: N N DCorrespnnrfenoeleosns.ourn
DC Rile-EDMS@sosnexern

56546 i '@os ra@on %ay ~ Gee, BC ~2%93-3'g01; T {803)2''-8669 ~ P {gg3) 933-74@
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